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 COMES NOW, Complainant Linn County Auditor Joel Miller, by and through the 

undersigned counsel and pursuant to the Order for Filing Briefs issued on December 30, 2019, 

and states as follows: 

I. INTRODUCTION 

  Iowa is on the threshold of what will be, arguably, the most important federal election in 

a generation. Maintaining the integrity of Iowa’s election system is one of the most important 

pieces of ensuring that our democracy continues to function as envisioned by those who created 

it. The voters’ confidence in the election system hinges on the State’s ability to maintain an 

accurate and secure voter registration system. 

 At its core, the Complaint filed by Auditor Miller against Secretary of State Paul Pate in 

this matter is about maintaining the integrity of Iowa’s statewide voter registration system, I-

voters. Auditor Miller raises valid concerns about threats to the system that should not be 

summarily dismissed by the Voter Registration Commission (“Commission”). In fact, pursuant 

to the Help America Vote Act (“HAVA”), the Commission is required to hold a hearing.  52 



U.S.C. § 21112 (formerly codified at 42 U.S.C. § 15512). The Commission should act to protect 

the right to vote with integrity and comply with the requirements of HAVA by allowing the 

Complaint to move forward, so that all the facts can be presented at a contested case hearing and 

the matter can be decided on its merits. 

II. STANDARD OF REVIEW 

The decision to grant a motion to dismiss is proper only when the petition, on its face, 

“shows no right of recovery under any state of facts.” Rieff v. Evans, 630 N.W.2d 278, 284 (Iowa 

2001) (citation omitted). “A motion to dismiss should not be liberally granted.” Id. 

Under Iowa’s rules of notice pleading, very little is required in a petition to survive a 

motion to dismiss. Rieff, 630 N.W.2d at 292. In considering a motion to dismiss, the petition 

must be construed in the light most favorable to the Complainant. Smith v. Smith, 513 N.W.2d 

728, 730 (Iowa 1994). All doubts are resolved in Complainant’s favor, and “the allegations of the 

petition are accepted as true.” Id. 

III. ARGUMENT 

A passenger who boards a train at the wrong depot is unlikely to arrive at the proper 

destination. In the foundational arguments provided to the Commission to support his Motion to 

Dismiss, Secretary of State Paul Pate makes no mention of the dispositive federal statutory and 

Iowa administrative rules (published by his executive agency) that run expressly contrary to his 

demand that Auditor Miller’s Complaint be dismissed before any contested case hearing is 

convened. To the contrary, as a matter of law, HAVA requires a state accepting federal funds 

under HAVA to establish an administrative Complaint procedure that meets certain specified 

criteria. 52 U.S.C. § 21112. Among the requirements is that, “[a]t the request of the 

Complainant, there shall be a hearing on the record.” 52 U.S.C. § 21112(a)(2)(E) (emphasis 



added). Thus, pursuant to HAVA, the Commission is required to hold a hearing, per 

Complainant’s request. So, too, do the applicable state administrative rules issued by Secretary 

of State Pate’s office require this Commission to convene a hearing to consider the merits of 

Auditor Miller’s Complaint.  Those rules include, in relevant part, the following provisions 

(emphasis added):  

 
721—25.4(17A,39A,47) Notice of proceedings. Upon receipt of a complaint from the 
director of elections, the presiding officer shall establish a schedule under which the 
Complainant and respondent(s), as well as any other interested persons, may file any 
written submissions or documentary evidence concerning the complaint and under 
which a hearing on the complaint will be conducted, if requested. The presiding 
officer shall serve notice of the proceeding upon the Complainant and the 
respondent(s). The notice shall include: … 7. The deadline by which either party may 
request an evidentiary hearing; and....  
 
721—25.8(17A,39A,47) Proceedings based upon written submissions. 
25.8(1) In order to expedite resolution of complaint proceedings, complaints shall be 
evaluated and a decision rendered based upon written submissions unless the 
Complainant or respondent requests a hearing on the record or the presiding officer 
determines that an evidentiary hearing will assist in resolution of outstanding 
factual disputes.   
25.8(2) The presiding officer will not issue a decision upon the written submissions 
prior to the expiration of the time within which the Complainant and respondent 
may request a hearing on the record unless both the Complainant and respondent 
file a written waiver of the right to hearing under these rules.  
 
721—25.10(17A,39A,47) Hearings. 
25.10(1) If a hearing is desired by the Complainant, a request for a hearing on the 
record shall be included within the complaint or made by submitting a written 
request for hearing no later than ten days following service of the answer by the 
respondent. 
 

Even if it could be argued that Auditor Miller did not specifically request that a hearing be 

scheduled, the Commission, as it has the power to do, scheduled the matter for a contested case 

hearing. And, thereafter, since Secretary Pate filed a Motion to Dismiss rather than to file an 

Answer, arguably, the rules still allow Auditor Miller to request a hearing in writing. To assure 

that there is no factual ambiguity as to this issue, filed herewith is Auditor Miller’s formal 



request that a hearing on his Complaint be convened as required by both federal law and Iowa 

administrative rules. 

For these reasons, alone, Secretary of State Pate’s Motion to Dismiss must be denied and 

a hearing on Auditor Miller’s Complaint must be scheduled for hearing.  Further, as a technical 

matter, Auditor Miller’s Complaint clearly meets the standards required by the applicable 

administrative rules. Complaints filed under chapter 721—25 must allege violations of Title III 

in a federal election. Iowa Admin. Code r. 721—25.2. Specifically, the Complainant must allege 

that a violation of any provision of Title III of HAVA1 “has occurred, is occurring, or is about to 

occur in connection with a federal election.” Iowa Admin. Code  r. 721—25.1(1).  

The Complaint meets the requirements of rule 721—25.1(1). A Complainant need not 

prove the allegations of the Complaint upon its filing, or in the context of a Motion to Dismiss. A 

good faith belief that a violation “has occurred, is occurring, or is about to occur” is sufficient to 

survive a Motion to Dismiss. Auditor Miller has demonstrated a good faith belief of a HAVA 

violation, as articulated in the initial Complaint, the resistance to the motion, and the December 

30, 2019 hearing on the motion. He should not be foreclosed, via summary dismissal, from 

presenting facts at a hearing to support the allegations of the Complaint. And, as explained 

above, HAVA requires that a hearing be held. 

Auditor Miller’s claims related to errors in the “felon list” should be addressed by the 

Commission. The Respondent argues that Auditor Miller’s claims related to errors in the “felon 

list” “should be ignored” because they were not raised in the initial Complaint, and because the 

supporting documents submitted by Auditor Miller reference potential violations of the National 

Voter Registration Act, not HAVA. (Respondent’s Reply, p. 2) The Commission should not 

 
1 Title III of HAVA is now codified at 52 USC §§ 21081-21102. 



simply ignore the issue, for at least two separate reasons. First, HAVA requires that the State’s 

election system include “safeguards to ensure that eligible voters are not removed in error from 

the official list of eligible voters.” 52 U.S.C. § 21083(a)(4)(B). This is precisely what Auditor 

Miller’s Complaint asserts: that the State has not implemented such safeguards. Moreover, the 

Secretary of State has stated publicly that HAVA funds will be used to review and assure 

accuracy of felon data,2 which further supports that the issue is well within the Commission’s 

jurisdiction to consider.  

Second, even if the specific issue related to the “felon list” was not raised in the initial 

Complaint, the Commission is not precluded from considering it. The “felon list” issue is just 

one example offered by Auditor Miller of the deficiencies in the system’s safeguards. If 

necessary, the Commission should treat Auditor Miller’s responsive filings as an amendment to 

the Complaint and reach the merits of this issue. Another party—or, indeed, Auditor Miller—

could file a separate HAVA Complaint raising this specific issue, and it would be back before 

the Commission again. Agreeing to hear and consider the issue in conjunction with the current 

Complaint results in efficiencies of time and resources for all parties.  

Factual claims should be presented at a hearing. Finally, throughout the filings in this 

matter, Respondent makes factual assertions, without admissible evidentiary proof, of actions the 

Secretary of State allegedly has begun, or is working, to implement. For example, the 

Respondent points to the implementation of the VoteShield program to monitor voter changes 

and flag statistical anomalies for review (Respondent’s Reply, p. 4); yet, the Respondent 

provided no evidence to confirm that VoteShield is providing protection, or if the protection is 

 
2 Rod Boshart, Iowa Secretary of State vows 'huge fix' to list of felons banned from voting, The Gazette, November 
20, 2019, available at https://www.thegazette.com/subject/news/government/iowa-secretary-of-state-vows-huge-fix-
to-list-of-felons-banned-from-voting-20191120 

https://www.thegazette.com/subject/news/government/iowa-secretary-of-state-vows-huge-fix-to-list-of-felons-banned-from-voting-20191120
https://www.thegazette.com/subject/news/government/iowa-secretary-of-state-vows-huge-fix-to-list-of-felons-banned-from-voting-20191120


equivalent to the relief being sought by Complainant. A contested case hearing convened by the 

Commission would allow the opportunity for both parties to present testimony and evidence to 

support—or refute—these factual claims. The Commission, not the Respondent, should 

determine whether “adequate” security measures have been implemented, after an opportunity 

for both parties to be heard at a contested case hearing. 

IV. CONCLUSION 

 HAVA, along with administrative rules published by the Secretary of State’s office, 

require the Commission to hold a hearing on the merits of Auditor Miller’s Complaint. 

Accordingly, the Motion to Dismiss should be denied outright. Even if the Commission were to 

consider the Motion to Dismiss on its merits, the Complaint must, in the context of considering 

that Motion, be viewed in the light most favorable to the Complainant.  In doing so, the 

Commission must deny the Motion to Dismiss. 

WHEREFORE, Complainant Linn County Auditor Joel Miller respectfully requests that 

Respondent’s Motion to Dismiss be denied and the matter be scheduled for hearing at a date and 

time suitable to all parties. 

Respectfully submitted, 

LAREW LAW OFFICE 

       /s/James C. Larew   
      James C. Larew AT0004543 
      504 East Bloomington Street 
      Iowa City, IA 52245 
      Telephone: 319-541-4240 
      Facsimile: 319-337-7082 
      Email: james.larew@larewlawoffice.com 

ATTORNEY FOR COMPLAINANT 
 
Copy to: 
Charles Smithson, Chairperson 
Matt Gannon on behalf of Respondent 




