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IN THE IOWA DISTRICT COURT FOR POLK COUNTY 

 
LINN COUNTY AUDITOR JOEL 
MILLER, 
 

Petitioner, 
 
v. 
 
IOWA VOTER REGISTRATION 
COMMISSION, 
 

Respondent. 
 

 
 
 

CASE NO. CVCV059748 
 
 
 

PETITIONER’S BRIEF ON 
 JUDICIAL REVIEW 

 
 COMES NOW, Petitioner Linn County Auditor Joel Miller, pursuant to Iowa Code 

chapter 17A, Iowa Administrative Code rule 721—25.35, and the Court’s scheduling order of 

February 17, 2020, and hereby submits Petitioner’s Brief on Judicial Review. 

 
ISSUES PRESENTED FOR REVIEW 

I. Auditor Miller is aggrieved or adversely affected by a final agency action, within the 

meaning of Iowa Code section 17A.19(1).  

Iowa Admin. Code r. 25.35 

Iowa Code § 17A.19(1) 

Richards v. Iowa Dep’t of Revenue & Fin., 454 N.W.2d 573, 575 (Iowa 1990) 

Godfrey v. State, 752 N.W.2d 413, 419 (Iowa 2008) 

Iowa Code § 48A.35 

Dickey v. Iowa Ethics & Campaign Disclosure, No. 19-0094, 2019 Iowa App. 
LEXIS 851; 2019 WL 4297364 (Iowa Ct. App. 2019) 
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II. The Iowa Voter Registration Commission violated federal law and its own 

administrative rules, thus committing legal error, when it denied Petitioner a hearing on his 

Complaint. 

52 U.S.C. § 21112 

Iowa Admin. Code r. 721—25.4 

Iowa Admin. Code r. 721—25.8(1) 

Iowa Admin. Code r. 721—25.8(2) 

Iowa Admin. Code r. 721—25.10(1) 

III. The Commission acted in an unreasonable, arbitrary, and capricious manner, and 

abused its discretion and erred as a matter of law when it summarily dismissed Petitioner’s 

Complaint without holding a contested case hearing. 

Iowa Admin. Code r. 721—25.1(1) 

Iowa Admin. Code r. 721—25.9(2) 

Tate v. Derifield, 510 N.W.2d 885, 887 (Iowa 1994) 

Rieff v. Evans, 630 N.W.2d 278, 284 (Iowa 2001) 

McCormick v. McCormick, 455 N.E.2d 103, 109 (Ill. App. 1983) 

 

STATEMENT OF THE CASE 

Pursuant to Iowa Administrative Code 721—chapter 25, Petitioner Auditor Joel Miller 

filed a Complaint, dated July 16, 2019, with the Office of the Secretary of State, alleging 

violations by the Secretary of State of Title III of the federal Help America Vote Act (“HAVA”), 

codified at 52 USC §§ 21081-21102. (CR-3). The administrative complaint procedure set forth in 

IAC 721—chapter 25 was established to comply with HAVA and is available to any person who 
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believes a violation of any provision of Title III of HAVA “has occurred, is occurring, or is 

about to occur in connection with a federal election.” Iowa Admin. Code r. 721—25.1(1). 

At its core, the Complaint filed by Auditor Miller was about maintaining the integrity of 

Iowa’s statewide voter registration system, I-Voters. (CR-3). The voters’ confidence in the 

election system, one of the most important pieces of ensuring that our democracy continues to 

function as envisioned by those who created it, hinges on the State’s ability to maintain an 

accurate and secure voter registration system. 

Specifically, the Complaint alleged that the I-Voters voter registration database 

maintained by the Iowa Secretary of State does not comply with HAVA’s security requirements, 

including the provision of “adequate technological security measures to prevent the unauthorized 

access” to I-Voters, and “safeguards to ensure that eligible voters are not removed in error from 

the official list of eligible voters.” 52 USC § 21083(a)(3), (a)(4)(B). (CR-3). 

On November 7, 2019, in response to the Complaint filed by Auditor Miller, and 

consistent with the above-described requirements imposed upon the Iowa Voter Registration 

Commission (“Commission” or “VRC”)1  by applicable federal law and state administrative 

rules, the Commission issued an “Amended Notice of Hearing and Statement of Charges,” 

setting a contested case hearing for December 9, 2019 before the Commission.2 (CR-12). The 

 
1 Because Auditor Miller’s Complaint named as Respondent the Secretary of State, who serves as the 
state commissioner of elections, the Iowa Voter Registration Commission, minus the Secretary of State’s 
designee, served as presiding officer in the complaint proceedings. Iowa Code § 47.8(5); Iowa Admin. 
Code r. 721—25.7(2). See also the August 19, 2019 letter from Heidi Burhans, State Director of 
Elections, to Commissioner W. Charles Smithson (CR-7). 
 
2 A “Notice of Hearing and Statement of Charges” was issued on November 6, 2019. (CR-10). It stated, 
“The Complainant is responsible for proving by a preponderance of the evidence that a violation 
occurred.” (CR-11). The Amended Notice clarified “that the complaint is not limited to past actions,” and 
provided that “The Complainant is responsible for establishing by a preponderance of the evidence any 
violations.” (CR-13). 
 



4 
 

Notice further ordered Secretary of State Pate to file an Answer to the allegations contained in 

the Complaint. (CR-12); see Iowa Admin. Code r. 721—25.6 (requiring each Respondent to file 

an Answer within ten days of service of notice of the proceedings). 

On November 8, 2019, Iowa Secretary of State Paul Pate, in lieu of filing an Answer, 

filed a Motion to Dismiss the Complaint, arguing that Auditor Miller had failed to allege a 

violation of Title III regarding a federal election, and had failed to state a claim upon which relief 

could be granted. (CR-14). Auditor Miller filed a Resistance and an Answer to the Motion.3 (CR-

28, CR-32). Iowa Secretary of State Paul Pate filed a Reply to the Resistance (CR-158), to which 

Auditor Miller responded with a Sur-Reply (CR-164). 

The Commission heard arguments from the parties related to the Motion to Dismiss, 

only, and not as to the merits of the Complaint, at a public hearing on December 30, 2019.4 (CR-

9). After public deliberation, the Commission decided to take the matter under advisement and 

permitted the parties to file closing briefs related to the Motion to Dismiss. (CR-9; CR-168). On 

January 16, 2020, the parties filed their final briefs. (CR-172; CR-178). Petitioner also filed a 

formal Request for Hearing on that date, noting in Petitioner’s final brief that the request was 

being filed “to assure that there is no factual ambiguity” as to the issue of Petitioner’s right to, 

and request for, a hearing. (CR-170; CR-174-175).  

On January 17, 2020, the Commission reconvened to deliberate on the Motion to 

Dismiss, and ultimately ruled in favor of the Motion to Dismiss on a 2-1 vote, thereby dismissing 

Auditor Miller’s Complaint. (CR-9). A written decision was issued by the Commission 

 
3 Auditor Miller initially represented himself in the proceeding before the Commission, but was 
represented by Counsel at the December 30, 1919 hearing. (CR-184, fn 3). Counsel filed a Notice of 
Appearance on January 16, 2020. (CR-171). 
 
4 The original December 9, 2019 hearing date was rescheduled to December 30, 2019. (CR-184). 
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approximately three weeks later, on February 10, 2020. (CR-183).  In it, the majority of the 

Commission went well beyond the issues presented in the Motion to Dismiss and, without the 

benefit of a public Hearing, in effect, weighed the limited evidence that had been placed before it 

in the initial proceedings, and then ruled on the merits of the Complaint itself.  The majority 

concluded that “adequate technical security measures” exist to prevent unauthorized access to the 

I-Voters voter registration database maintained by the Iowa Secretary of State, and that “[t]o 

simply assert that a hack may happen in the future and thus a violation of HAVA ‘is about to 

occur’ is not sufficient.” (CR-187). In addition, the majority stated, “The fact that the [Secretary 

of State] has received funding and otherwise has made it publicly known that cyber security is an 

issue does not make it a HAVA violation.” (CR-187). In the opinion of the majority of 

Commissioners, Petitioner’s Complaint “leads to speculation as opposed to fact.” (CR-187). 

Therefore, “a majority of the VRC Commissioners determined based on the language of the laws 

and the wording of the Complaint, that even if all facts were true there would not be a 

preponderance of evidence resulting in a violation of Title III of HAVA.” (CR-187). 

It is from this decision that Auditor Miller appeals.  

 

STANDARD OF REVIEW 

I. Standard of Deference to be Accorded the Agency’s Decision. 

 Judicial review of agency action is governed by Iowa Code section 17A.19(10). Kopecky 

v. Iowa Racing & Gaming Comm’n, 891 N.W.2d 439, 442 (Iowa 2017). “The court shall reverse, 

modify, or grant other appropriate relief from agency action, equitable or legal and including 

declaratory relief, if it determines that substantial rights of the person seeking judicial relief have 

been prejudiced” by any of the means set forth in Iowa Code section 17A.19(10)(a)-(n). Id. 
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 Petitioner claims the VRC’s dismissal of his Complaint, without the benefit of a hearing 

on the merits, violated federal law and state administrative rules, and was “unreasonable, 

arbitrary, capricious or characterized by an abuse of discretion or a clearly unwarranted exercise 

of discretion.” Iowa Code § 17A.19(10)(b), (n). 

 The secretary of state is designated as the state commissioner of elections, see Iowa Code 

§ 47.1(1), and, in that role, has been charged with adopting rules to implement “uniform and 

nondiscriminatory administrative complaint procedures for resolution of grievances relating to 

violations” of Title III of HAVA. Iowa Code § 47.1(5). This grant of rulemaking authority does 

not itself indicate the legislature has clearly vested the secretary of state with interpretive 

discretion. See Ramirez-Trujillo v. Quality Egg, L.L.C., 878 N.W.2d 759, 769 (Iowa 2016); 

Renda v. Iowa Civ. Rights Comm’n, 784 N.W.2d 8, 13 (Iowa 2010). However, regardless of 

whether the secretary of state has such discretion, it is clear that the Commission does not. 

Accordingly, the district court on appeal should not give deference to the Commission’s 

interpretation of the applicable law and may substitute its own judgment for that of the 

Commission if it concludes the Commission made an error of law. Renda, 784 N.W.2d at 15. 

II. Legal Standard for Granting a Motion to Dismiss 

Ordinarily on motions to dismiss, the questions are legal and all well-pleaded facts are 

taken to be true in deciding the issue. Mormann v. Iowa Workforce Dev., 913 N.W.2d 554, 564 

(Iowa 2018). The decision to grant a motion to dismiss is proper only when the petition, on its 

face, “shows no right of recovery under any state of facts.” Rieff v. Evans, 630 N.W.2d 278, 284 

(Iowa 2001)(citation omitted). “A motion to dismiss should not be liberally granted.” Id.  

Under Iowa’s rules of notice pleading, very little is required in a petition to survive a 

motion to dismiss. Rieff, 630 N.W.2d at 292. In fact, “[n]early every case will survive a motion 
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to dismiss under notice pleading.” U.S. Bank v. Barbour, 770 N.W.2d 350, 353 (Iowa 2009). In 

considering a motion to dismiss, the petition must be construed in the light most favorable to the 

complainant. Smith v. Smith, 513 N.W.2d 728, 730 (Iowa 1994). All doubts are resolved in 

complainant’s favor, and “the allegations of the petition are accepted as true.” Id. The reviewing 

court reviews a ruling on a motion to dismiss for correction of errors at law. U.S. Bank, 770 

N.W.2d at 353. 

 

ARGUMENT 

I. Auditor Miller is aggrieved or adversely affected by final agency action, within the 

meaning of Iowa Code section 17A.19(1).  

Judicial review of final decisions of the Voter Registration Commission may be sought in 

accordance with Iowa Code chapter 17A. Iowa Admin. Code r. 721—25.35. Judicial review is 

available to a party who has “exhausted all adequate administrative remedies and who is 

aggrieved or adversely affected by any final agency action.” Iowa Code § 17A.19(1). 

Respondent admits that Petitioner has exhausted all administrative remedies. (Answer, ¶ 13). 

To show aggrievement entitling one to judicial review, a party must 
demonstrate “(1) a specific personal and legal interest in the subject matter 
of the agency decision and (2) a specific and injurious effect on this 
interest by the decision.” The party only needs to show some injury to an 
interest which is distinguishable from that of the general public. 

 
Richards v. Iowa Dep't of Revenue & Fin., 454 N.W.2d 573, 575 (Iowa 1990)(citation 

omitted)(holding that concerned taxpayer’s pecuniary interest as an owner of taxable property in 

the same taxing district entitled him to judicial review of the order upholding tax exemption of 

another’s property). 
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 The requirement that the party be injuriously  affected means the party must be “injured in 

fact.” Godfrey v. State, 752 N.W.2d 413, 419 (Iowa 2008)(citation omitted). Some “specific and 

perceptible harm” from the challenged action must be shown, as “distinguished from those 

citizens who are outside the subject of the action but claim to be affected.” Id.(citations omitted). 

 Auditor Miller, as the county commissioner of elections for Linn County, is responsible 

for the voter registration records of the county. Iowa Code § 48A.35. As such, he has a special 

personal and legal interest, distinguishable from the general public, in the Commission’s decision 

dismissing his Complaint. Moreover, the Commission’s failure to hold a contested case hearing 

and to render a decision on the merits resulted in a “specific and perceptible harm.” Godfrey 752 

N.W.2d at 419. Auditor Miller is not “outside the subject of the action” claiming to be affected. 

Godfrey, 752 N.W.2d at 419. Rather, he is directly and substantively affected by the 

Commission’s failure to receive testimony and evidence at a contested case hearing. The injury 

to Auditor Miller is far more than simply an “inability to obtain information,” as alleged in 

Dickey v. Iowa Ethics & Campaign Disclosure, No. 19-0094, 2019 Iowa App. LEXIS 851; 2019 

WL 4297364 (Iowa Ct. App. 2019). In fact, the issues identified in his Complaint are vital to the 

ability to fulfill his statutory duties. 

II. The Iowa Voter Registration Commission violated federal law and its own 

administrative rules, thus committing legal error, when it denied Petitioner a hearing on his 

Complaint. 

Although the Commission failed to address this issue in its Final Decision and Order, 

Petitioner raised it in his Final Brief to the Commission. (CR-172). 

HAVA requires a state accepting federal funds under HAVA to establish an 

administrative complaint procedure that meets certain specified criteria. 52 U.S.C. § 21112. 
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Among the requirements: “At the request of the complainant, there shall be a hearing on the 

record.” 52 U.S.C. § 21112(a)(2)(E) (formerly codified at 42 USC § 15512(a)(2)(E)(emphasis 

added). Thus, pursuant to HAVA, the Commission was required to hold a hearing, per 

Petitioner’s request. 

The applicable state administrative rules similarly require the Commission, upon request 

or by its own determination, to convene a hearing to consider the merits of a complaint. See Iowa 

Admin. Code rs. 721—25.4 (notice of proceedings shall include a schedule under which “a 

hearing on the complaint will be conducted, if requested” and a “deadline by which either party 

may request an evidentiary hearing”)(emphasis added); 25.8(1)(complaints shall be evaluated 

based upon written submissions “unless the complainant or respondent requests a hearing on the 

record or the presiding officer determines that an evidentiary hearing will assist in resolution of 

outstanding factual disputes”)(emphasis added); 25.8(2)(the presiding officer “will not issue a 

decision upon written submissions prior to the expiration of the time within which” the parties 

may request a hearing on the record, unless both parties file a written waiver of the right to 

hearing); 25.10(1) (a request for hearing on the record “shall be included within the complaint or 

made by submitting a written request for hearing” within ten days following service of the 

answer by respondent). 

The Commission, pursuant to IAC rule 721—25.8(1), determined that the matter should 

be set for a contested case hearing when it issued its initial Notice. (CR-10-CR-13). Auditor 

Miller, in order to assure there was no factual ambiguity as to his desire for a hearing and in 

compliance with Iowa Administrative Code rule 721—25.10(1), submitted a formal Request for 

Hearing simultaneously with his Final Brief, filed prior to service of an Answer by Secretary of 

State Paul Pate, the named Respondent in the Complaint. (CR-170). 
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Federal and state law, as outlined above, required that a hearing be held on Auditor 

Miller’s Complaint. The Commission erred as a matter of law when it summarily dismissed the 

Complaint without a hearing. 

III. The Commission acted in an unreasonable, arbitrary, and capricious manner, abused 

its discretion and erred as a matter of law when it summarily dismissed Petitioner’s Complaint 

without holding a contested case hearing. 

Petitioner’s Complaint met the standards required by the applicable administrative rules. 

The Complaint alleged that a violation of Title III of HAVA “has occurred, is occurring, or is 

about to occur in connection with a federal election.” Iowa Admin. Code r. 721—25.1(1). 

Auditor Miller was not required to prove the allegations of the Complaint upon its filing, or in 

the context of a Motion to Dismiss. Petitioner’s good faith belief that a violation “has occurred, 

is occurring, or is about to occur” was sufficient to survive a Motion to Dismiss. The 

Commission abused its discretion and acted in an unreasonable, arbitrary manner when it 

foreclosed Auditor Miller from presenting facts at a contested case hearing, via documents and 

direct testimony or cross-examination of witnesses, to support the allegations of the Complaint. 

In its filings before the Commission, the Secretary of State made factual assertions and 

conclusions, without admissible evidentiary proof, of actions the Office of Secretary of State had 

allegedly begun or was working to implement. For example, the Secretary of State pointed to the 

implementation of the VoteShield program to monitor voter changes to the I-Voters system and 

flag statistical anomalies for review (CR-161), but provided no evidence to confirm that 

VoteShield was providing protection or if any such described protection was equivalent to the 

relief being sought by Petitioner. Rather than permitting the parties to present testimony and 

evidence to support or refute various factual claims and conclusions, the Commission instead 
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relied on the unsubstantiated factual assertions offered by the Secretary of State and concluded 

that “‘adequate technological security measures’ do exist” to prevent unauthorized access to the 

I-Voters voter registration system (CR-187). See Tate v. Derifield, 510 N.W.2d 885, 887 (Iowa 

1994)(citation omitted)(“We have held that a ‘motion to dismiss can neither rely on facts not 

alleged in the petition (except those of which judicial notice may be taken) nor be aided by an 

evidentiary hearing.’”). 

Moreover, the Commission committed legal error when it applied the wrong legal 

standard for ruling on a motion to dismiss. It concluded, “even if all facts were true there would 

not be a preponderance of the evidence resulting in a violation of Title III of HAVA.” (CR-187). 

The Commission was required to take the allegations in the Complaint as true, to resolve all 

doubts in favor of complainant, and to determine whether the petition on its face shows a right of 

recovery under any state of facts. Rieff v. Evans, 630 N.W.2d 278, 284 (Iowa 2001). Instead, the 

Commission made “Findings of Fact” (CR-186) and erroneously applied the evidentiary standard 

applicable to a contested case hearing to determine that Petitioner had not proven the substance 

of the Complaint.5 See Iowa Admin. Code r. 721—25. 9(2)(“If, based upon a preponderance of 

evidence provided through written submissions or at hearing, the presiding officer determines 

that a violation of Title III has been established, the presiding officer shall issue an order 

providing for an appropriate remedy.”)(emphasis added). Therefore, its grant of the Motion to 

Dismiss was erroneous and requires reversal. 

 

 
5 See, e.g., McCormick v. McCormick, 455 N.E.2d 103, 109 (Ill. App. 1983)(the trial court’s application of an 
erroneous legal standard to determine a motion to dismiss was “apparent from the written opinion which contains a 
section entitled ‘findings of fact.’ A pleading must show only the possibility of recovery, not an absolute certainty, 
and it should not be dismissed unless it manifestly appears that the pleader in no event would be permitted to 
recover.”). 
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CONCLUSION 

The Commission erred when it failed to follow federal law and state administrative rules 

that required it to hold a hearing on the merits of Auditor Miller’s Complaint. Further, the 

Commission erred when it considered unproven factual assertions made by the Secretary of State 

and applied an incorrect legal standard in granting the Motion to Dismiss. The Commission’s 

decision to dismiss Auditor Miller’s Complaint should be reversed and the case remanded for a 

contested case hearing before the Commission, as required by law. 

WHEREFORE, Petitioner Linn County Auditor Joel Miller prays that the District Court: 

find as a matter of law that the Voter Registration Commission violated federal law and state 

administrative rules, abused its discretion, and erred as a matter of law when it granted the 

Motion to Dismiss; order the case be remanded for a contested case hearing before the Voter 

Registration Commission, as required by federal law and state administrative rules; and order 

any other appropriate relief as may be deemed proper in this case. 

Respectfully submitted, 

LAREW LAW OFFICE 

       /s/James C. Larew   
      James C. Larew AT0004543 
      504 East Bloomington Street 
      Iowa City, IA 52245 
      Telephone: 319-541-4240 
      Facsimile: 319-337-7082 
      Email: james.larew@larewlawoffice.com 

ATTORNEY FOR PETITIONER 
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Copy to: 
 
THOMAS J. MILLER 
IOWA ATTORNEY GENERAL 
 
DAVID M. RANSCHT  
Assistant Attorney General  
Iowa Department of Justice  
Licensing & Administrative Law Division  
Hoover Building, 2nd Floor  
1305 E. Walnut St.  
Des Moines, IA 50319  
Ph: (515) 281-7175  
E-mail: david.ranscht@ag.iowa.gov   
ATTORNEY FOR RESPONDENT  
 
 

PROOF OF SERVICE 
The undersigned certifies that the foregoing document was 

served upon all parties to each of the attorneys of record 
herein at their respective addresses disclosed on the 

pleadings on April 23, 2020. 
 

By: 
� Hand Delivered  
� US Mail 
� Fax 
X Email 
X Other – CM/ECF 

 
Signature  /s/Andrew Kramer   
 


