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ISSUES PRESENTED FOR REVIEW 

I. Is a person who files a complaint with an administrative agency aggrieved or adversely 
affected by the agency’s dismissal of that complaint? 
 

Authorities 
 
Iowa Code § 17A.19 
Iowa Admin. Code r. 721—25.35 
Northbrook Residents Ass’n v. Iowa State Dep’t of Health, 298 N.W.2d 330 (Iowa 1980) 
Dickey v. Iowa Ethics & Campaign Disclosure Bd., 943 N.W.2d 34 (Iowa 2020)  
Richards v. Iowa Dep’t of Revenue & Fin., 454 N.W.2d 573 (Iowa 1990) 
Godfrey v. State, 752 N.W.2d 413 (Iowa 2008) 
 
 
II. If an administrative complaint procedure authorizes the Complainant to request a hearing 

on the record, may the respondent nonetheless file, and may the presiding officer 
nonetheless grant, a motion to dismiss? 

 
Authorities 

 
Iowa Const. art. I, § 9 
Clark v. Ins. Co., 927 N.W.2d 180 (Iowa 2019) 
McGrath v. Minn. Sec’y of State, No. A11-613, 2011 WL 5829345 (Minn. Ct. App. Nov. 21, 2011) 
Iowa Code § 17A.19(4) 
Cooksey v. Cargill Meat Solutions Corp., 831 N.W.2d 94 (Iowa 2013) 
52 U.S.C. § 21112(a)(2)(E) 
Iowa Admin. Code r. 721—25.19 
Gruener v. City of Cedar Falls, 189 N.W.2d 577 (Iowa 1971)  
Iowa Admin. Code r 721—25.8 
Iowa Admin. Code r.721—25.3(3)(b) 
Iowa Admin. Code r.721—25.6(1) 
Iowa R. Civ. P. 1.303(1) 
Iowa Admin. Code r. 721—25.5 
Iowa Code § 17A.10(1) 
Iowa Admin. Code r. 721—25.1(2) 
Minn. Stat. § 200.04(3)(a)-(b) 
Messamaker v. Iowa Dep’t of Human Servs., 545 N.W.2d 566 (Iowa 1996) 
Henry J. Friendly, “Some Kind of Hearing,” 123 U. Pa. L. Rev. 1267 (1975) 
Iowa Code § 17A.18(3) 
Iowa Code § 17A.2(5) 
UnityPoint Health Cedar Rapids v. Iowa Dep’t of Pub. Health, No. 17-1317, 2019 WL 141006 

(Iowa Ct. App. Jan. 9, 2019) 
United States v. Fla. E. Coast Ry. Co., 410 U.S. 224, 93 S. Ct. 810 (1973) 
Ida Cty. Courier v. Att’y Gen., 316 N.W.2d 846 (Iowa 1982) 
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Iowa Admin. Code r. 721—25.9(2) 
State v. Stoneking, 379 N.W.2d 352 (Iowa 1985)  
Secor v. Siver, 161 N.W. 769 (Iowa 1917)  
Des Moines Area Reg’l Transit Auth. v. Young, 867 N.W.2d 839 (Iowa 2015) 
State v. Jones, 817 N.W.2d 11 (Iowa 2012) 
52 U.S.C. § 21112(a)(2)(C) 
Iowa Admin. Code r. 721—25.3(3)(a)(1) 
Kingsway Cathedral v. Iowa Dep’t of Transp., 711 N.W.2d 6 (Iowa 2006) 
52 U.S.C. § 21085 
Shumate v. Drake Univ., 846 N.W.2d 503 (Iowa 2014) 
Hagenson v. United Tel. Co., 164 N.W.2d 853 (Iowa 1969) 
Iowa Code § 17A.16(1) 
Iowa Admin. Code r. 721—25.9(1) 
Young v. HealthPort Techs., Inc., 877 N.W.2d 124 (Iowa 2016) 
Turner v. Iowa State Bank & Trust Co., 743 N.W.2d 1 (Iowa 2007) 
Southard v. Visa U.S.A. Inc., 734 N.W.2d 192 (Iowa 2007) 
Leuchtenmacher v. Farm Bureau Mut. Ins. Co., 460 N.W.2d 858 (Iowa 1990) 
Bd. of Supervisors v. Iowa Civil Rights Comm’n, 584 N.W.2d 252 (Iowa 1998)  
Gaffney v. Dep’t of Emp’t Servs., 540 N.W.2d 430 (Iowa 1995) 
Office of Consumer Advocate v. Iowa State Commerce Comm’n, 432 N.W.2d 148 (Iowa 1988) 
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INTRODUCTION 

 Petitioner Joel Miller suggests that the federal Help America Vote Act (HAVA), and the 

corollary state-level administrative complaint procedure promulgated under it, require every 

complaint to proceed through an evidentiary hearing—no exceptions.  But as one court addressing 

a similar HAVA complaint has held, “such an interpretation would produce absurd consequences” 

because the “definition of hearing does not pr[e]scribe any particular length or process.”  

McGrath v. Minn. Sec’y of State, No. A11-613, 2011 WL 5829345, at *5 (Minn. Ct. App. Nov. 21, 

2011). 

 At the outset, Miller’s petition cannot succeed because Miller is not “aggrieved or 

adversely affected” within the meaning of Iowa Code section 17A.19 and therefore lacks standing 

to seek judicial review.  See Dickey v. Iowa Ethics & Campaign Disclosure Bd., 943 N.W.2d 34, 

___ (Iowa 2020) (concluding a person who filed a complaint with an administrative agency did 

not have standing to seek judicial review after that agency dismissed his complaint).  But 

regardless of Miller’s standing, the Voter Registration Commission (VRC)’s actions were 

consistent with both federal law and Iowa law.  While the state-level administrative process must 

authorize complainants to request a hearing, it does not preclude respondents from filing (or 

prohibit presiding officers from granting) motions to dismiss—especially considering the stated 

goal of resolving complaints promptly.  Finally, even if Miller was entitled to a hearing, the 

motion-to-dismiss proceedings before the VRC afforded him one.  “The term ‘hearing’ has many 

meanings, ranging from a full trial-type inquiry to oral presentation of legal arguments without the 

right to produce evidence.”  Ida Cty. Courier v. Att’y Gen., 316 N.W.2d 846, 848 (Iowa 1982).  

Someone who is entitled to a hearing is not necessarily entitled to an evidentiary hearing. 

 The Court should affirm the VRC’s decision. 
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BACKGROUND FACTS AND PROCEEDINGS 

A. The Help America Vote Act of 2002 (HAVA). 

Congress enacted HAVA after the contentious and tumultuous presidential election of 

2000.  See Brian Kim, Help America Vote Act, 40 Harv. J. Legis. 579, 579 (2003).  HAVA is a 

wide-ranging enactment that aimed to accomplish multiple goals.  Title I of HAVA provides 

“funding for states to replace out-dated voting machines.”  Id. at 589.  Title II creates “voting 

systems standards” and a federal agency—the Election Assistance Commission—to undertake 

research and provide “reporting on the most efficient, accessible, and accurate methods of voting.”  

Id. at 589–90.  Title III chiefly addresses “provisional voting and computerized registration lists,” 

and “specifies uniform election technology and administration requirements for voting systems.”  

Id.  In some respects, Title III’s uniform requirements aimed to rectify the Supreme Court’s 

observation in Bush v. Gore that “the standards for accepting or rejecting contested ballots might 

vary not only from county to county but indeed within a single county from one recount team to 

another,” which the Court concluded was “not a process with sufficient guarantees of equal 

treatment.”  531 U.S. 98, 106–07, 121 S. Ct. 525, 530–31 (2000). 

Most relevant here, however, is Title IV of HAVA.  Title IV requires states “to establish 

and maintain State-based administrative complaint procedures” that meet statutory requirements.  

52 U.S.C. § 21112(a)(1).  There are several requirements set forth in section 21112(a)(2).  The 

administrative complaint procedures must be uniform, nondiscriminatory, and available to any 

person who believes a violation of Title III of HAVA “has occurred, is occurring, or is about to 

occur.”  Id. § 21112(a)(2)(A)-(B).  The procedures must also require complaints to be notarized 

and submitted in writing.  Id. § 21112(a)(2)(C).  The crux of this case, though, is one phrase in 

section 21112(a)(2): the requirement that at the complainant’s request, “there shall be a hearing on 

the record.”  Id. § 21112(a)(2)(E).   
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B. The VRC and Iowa’s State-Level HAVA Procedures. 

After Congress enacted HAVA, the Iowa Legislature passed a statute instructing the state 

commissioner of elections—which is the secretary of state, see Iowa Code § 47.1(1)—to adopt 

administrative rules implementing “uniform and nondiscriminatory administrative complaint 

procedures for resolution of grievances relating to violations of [HAVA].”  Iowa Code § 47.1(5).  

The secretary of state adopted rules now codified in chapter 721—25 of the Iowa Administrative 

Code.  See Iowa Admin. Code r. 721—25.1(1) (“The administrative complaint procedure set forth 

in this chapter is established to comply with Title IV . . . of the Help America Vote Act of 2002 . 

. . .”).   

The legislature further specified a dual-track system for complaints.  If the complaint 

asserts a violation by local election officials, the presiding officer for the complaint is the secretary 

of state.  Iowa Code § 47.1(5).  If, however, the complaint asserts a violation by the secretary of 

state, the presiding officer is instead a panel of the VRC consisting of all commissioners except 

the secretary of state or designee.  Id.  The VRC is a four-member politically balanced 

commission, see id. § 47.8(1)(a)-(b), that is reduced to three members for HAVA proceedings.  

See id. § 47.8(5).  Presiding over a subset of HAVA complaints is just one of the VRC’s 

functions—but it is the only one relevant to this specific case.  Compare id., with id. § 47.8(1), 

(2), (4) (setting forth other VRC duties and functions).   

 The administrative complaint procedures are “limited to allegations of violations of Title 

III [of HAVA] in a federal election.”  Iowa Admin. Code r. 725—25.2.  Matching HAVA’s 

language, “[a]ny person who believes that there is a violation of any provision of Title III, 

including a violation which has occurred, is occurring, or is about to occur, by any state or local 

election official may file a complaint. ”  Compare id., with 52 U.S.C. § 21112(a)(2)(A)-(B).  

Further matching HAVA’s language, the complaint must be in writing, signed and notarized, and 
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sworn under oath.  Compare Iowa Admin. Code r. 721—25.2, with 52 U.S.C. § 21112(a)(2)(C).  

It must also be both filed with the secretary of state and (accommodating the possibility that the 

secretary of state and the respondent could be different) served upon the respondent.  Iowa 

Admin. Code r. 721—25.3(1)-(2). 

 Once the secretary of state receives the complaint, the director of elections conducts an 

initial review, after which the complaint may be either accepted and forwarded to the presiding 

officer, or rejected with a written statement specifying the reason for rejection.  Id. r. 721—

25.3(3).  If the complaint is accepted, the presiding officer establishes a schedule for subsequent 

proceedings.  Id. r. 721—25.4.  To expedite resolution of complaints, generally the presiding 

officer issues a decision based only on written submissions.  Id. r. 721—25.8(1).  However, a 

hearing may occur if the presiding officer concludes an evidentiary hearing would be beneficial, 

or if the complainant or respondent requests a hearing.  See id. rs. 721—25.8, 721—25.10.  

Notwithstanding the ability to request a hearing, however, the procedures also expressly 

contemplate motion practice, including motions for summary judgment.  See id. r. 721—25.19.  

And whatever the VRC’s final decision, judicial review “may be sought in accordance with . . . 

Iowa Code chapter 17A.”  Id. r. 721—25.35. 

C. Miller’s Complaint to the VRC. 

 Miller filed a HAVA complaint through a letter dated July 16, 2019.  (Certified Record 

[CR] at 3, 183.)  Although the letter was dated July 16, it was not served in accordance with Iowa 

Administrative Code rule 721—25.3 until August 12.  (CR at 7, 183.)  See Iowa Admin. Code r. 

721—25.3 (requiring a complaint to “be accompanied by adequate proof of service” and listing 

acceptable methods of serving a complaint on the respondent).  The complaint alleged the 

secretary of state “failed to comply with HAVA regulations.”  (CR at 3.)  The complaint also 

enclosed an open records request Miller made to the secretary of state on July 1, and explained 
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that Miller filed the HAVA complaint after he received no response to his open records request 

within ten business days.1  (CR at 3.) 

 The complaint alleged the secretary of state had not implemented “adequate technological 

security measures to prevent” unauthorized access to computerized voter rolls.  52 U.S.C. 

§ 21083(a)(3).  (CR at 4.)  The complaint also alleged the secretary of state had not implemented 

“[s]afeguards to ensure that eligible voters are not removed in error from the official list of eligible 

voters.”  52 U.S.C. § 21083(a)(4)(B).  (CR at 4.)  The complaint asserted any existing security 

measures were not adequate because hackers might remove, change, or modify voter registration 

records.  (CR at 4.) 

D. Preliminary Procedural Steps and Prehearing Motion Practice. 

After Miller served the complaint, State Director of Elections Heidi Burhans forwarded it 

to the VRC.  (CR at 7.)  In an accompanying letter, Burhans explained it was her obligation under 

the rules to examine the complaint.  (CR at 7.)  See Iowa Admin. Code r. 721—25.3(3)(a) (“The 

director of elections . . . shall examine each complaint to determine whether it falls within the 

jurisdiction of these rules . . . .”).  However, Burhans highlighted a potential gap in the rules—

she, as the director of elections, was required to examine each complaint even if it named her 

superior, the secretary of state, as a respondent.  (CR at 7.)  Compare Iowa Code § 47.1(5) 

(designating an alternate presiding officer for complaints against state elections officials), with 

Iowa Admin. Code r. 721—25.3(3)(a) (requiring the director of elections to examine each 

complaint, without any alternate screening provision).  Therefore, to avoid even the appearance 

 
1 Although tangential, Miller’s tacit assertion that a response to his open records request 

was strictly required within ten business days is incorrect.  While ten business days is a guideline 
government bodies should ordinarily follow, a response time of twenty calendar days is also 
reasonable.  See Iowa Code § 22.8(4)(d).  Miller filed his HAVA complaint fewer than twenty 
calendar days after his open records request.  (CR at 3-6.) 
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of a conflict, Burhans simply forwarded the complaint to the VRC for further action.  (CR at 7, 

183.)  See Iowa Admin. Code r. 721—25.3(3)(d).  This meant the complaint moved forward even 

though it was not notarized or sworn under oath, as HAVA requires—and therefore could have 

been rejected on that basis.  See 52 U.S.C. § 21112(a)(2)(C) (“Any complaint filed under the 

[state] procedures shall be in writing and notarized, and signed and sworn by the person filing the 

complaint.” (emphasis added)); Iowa Admin. Code r. 721—25.3(3)(a)(1) (authorizing the director 

of elections to reject any complaint if it “is not signed, notarized, or sworn under oath”). 

 The VRC met on October 30, 2019 and discussed Miller’s complaint.  (CR at 9 [10/30/19 

VRC Meeting Recording at 26:05-28:26], 183.)  Commissioner W. Charles Smithson volunteered 

to serve as the “chief” commissioner during the HAVA proceedings.  (CR at 9 [10/30/19 VRC 

Meeting Recording at 28:28-29:07], 183-84.)  After considering all participants’ schedules, the 

VRC set a December 9, 2019 hearing date.  (CR at 9 [10/30/19 VRC Meeting Recording at 32:13-

34:00], 183-84.)  Commissioner Smithson requested that any pretrial filings or motions wait until 

after the VRC issued a formal notice of hearing.  (CR at 9 [10/30/19 VRC Meeting Recording at 

34:00-35:07].)  On the VRC’s behalf, Commissioner Smithson then issued a Notice of Hearing 

and Statement of Charges on November 6 and an Amended Notice on November 7.2  (CR at 10-

13.)  Both Notices memorialized the December 9 hearing date and set forth other general 

information about the administrative process.  (CR at 10-13.) 

 The secretary of state filed a motion to dismiss.  (CR at 14-26.)  The motion asserted that 

Miller’s complaint did not allege any violation of HAVA with respect to a federal election, and 

 
2 The Amended Notice merely clarified that the complaint was “not limited to past actions.”  

(CR at 12.)  See Iowa Admin. Code r. 721—25.2 (providing a HAVA complaint may be based on 
“a violation which has occurred, is occurring, or is about to occur”).  The Amended Notice issued 
on November 7 was in all other respects identical to the original, November 6 Notice.  (CR at 10-
13.) 
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further contended Miller’s complaint was not clear, concise, or sufficiently detailed, as the relevant 

administrative rules require.  (CR at 16.)  See Iowa Admin. Code r. 721—25.2 (“The 

complainant must . . . include a clear and concise description of the alleged violation that is 

sufficiently detailed to apprise both the respondent and the presiding officer of the nature of the 

alleged violation.”).  Subsequently, Commissioner Smithson held a pretrial conference with the 

parties and issued an order establishing a filing schedule for further briefing on the motion to 

dismiss.  (CR at 27, 184.)  In accordance with the scheduling order, Miller filed both a 

“resistance” and an “answer” to the motion to dismiss, and included dozens of pages of 

attachments.  (CR at 28-42, 44-157, 184.)3  The secretary of state then filed a reply, and Miller 

filed a surreply.  (CR at 158-63, 164-67, 169, 184.)4 

E. The VRC Hears Arguments on the Motion to Dismiss. 

 Unfortunately, a personal scheduling conflict for Commissioner Smithson delayed the 

hearing from December 9 to December 30.  (CR at 184.)  However, on December 30, the parties 

presented arguments on the motion to dismiss to the VRC for approximately an hour, and also 

fielded questions from VRC members.  (CR at 9 [12/30/19 VRC Meeting Recording pt. 1], 185.)  

Although Commissioner Smithson prefaced the discussion by explaining the purpose of the 

hearing was to address only the motion to dismiss, not the merits of Miller’s complaint (CR at 9 

[12/30/19 VRC Meeting Recording, pt. 1, at 2:33-2:52]), Miller later remarked that the discussion 

addressed the merits of his complaint in significant part.  (CR at 9 [12/30/19 VRC Meeting 

Recording, pt. 1, at 59:33-59:40].)  During the argument, both Miller and his counsel 

 
3 The document appearing at page 43 of the Certified Record is identical to page 9 and 

appears to have been inadvertently duplicated when compiling the entire administrative record to 
submit to this Court.  It was not part of Miller’s exhibits submitted with his resistance and answer 
to the secretary of state’s motion to dismiss.  

4 Page 168 of the Certified Record appears to have been inserted out of order; pages 167 
and 169 are part of the same document. 
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acknowledged Miller filed the HAVA complaint after receiving what he believed to be an 

unsatisfactory response to an open records request.  (CR at 9 [12/30/19 VRC Meeting Recording, 

pt. 1, at 27:26-27:50, 28:24-29:01].)  Miller further distilled his complaint down to desiring 

greater communication between his office and the secretary of state, so that Miller’s feelings of 

voter vulnerability could be alleviated.  (CR at 9 [12/30/19 VRC Meeting Recording, pt. 1, at 

37:11-37:32].)  In response, the secretary of state contended (1) it was not the VRC’s job to referee 

an information-sharing kerfuffle between state and local officials, and (2) wanting better 

information sharing did not constitute a HAVA violation.  (CR at 9 [12/30/19 VRC Meeting 

Recording, pt. 1, at 12:19-12:46, 51:33-52:31].) 

 Following the parties’ arguments, the VRC members began deliberations but did not take 

a final vote.  (CR at 185.)  Instead, the VRC invited post-hearing briefs from the parties and 

scheduled another meeting for January 17, 2020.  (CR at 168, 185.)  The parties indeed filed 

briefs, and on January 15, Miller also filed a “request for hearing.”  (CR at 170, 172-82, 185.) 

F. The VRC’s Final Decision. 

On January 17, the VRC convened for final discussion and a vote on the motion to dismiss.  

(CR at 9 [1/17/2020 VRC Meeting Recording, at 0:12-1:44], 185.)  The VRC deliberated for just 

under fifteen minutes.  (CR at 9 [1/17/2020 VRC Meeting Recording, at 2:30-16:13], 185.)  

Commissioner Smithson characterized the complaint the same way Miller himself characterized 

it: an attempt to obtain information from the secretary of state that Miller had not obtained through 

other avenues.  (CR at 9 [1/17/2020 VRC Meeting Recording at 6:29-7:41].)  Commissioner 

Smithson further noted Miller’s complaint was less about voting access and more about seeking 

fulsome communication between the secretary of state and county election officials.  (CR at 9 

[1/17/2020 VRC Meeting Recording at 8:39-9:13].)  To that end, although Commissioner 

Smithson concluded Miller’s complaint should not move forward based on the applicable legal 

E-FILED  2020 JUN 12 11:33 AM POLK - CLERK OF DISTRICT COURT



12 

standard, he nonetheless understood why Miller filed it, and encouraged greater communication 

outside the HAVA complaint process between the secretary of state and county election officials.  

(CR at 9 [1/17/2020 VRC Meeting Recording at 9:13-9:45], 187.)   

Following deliberation, Commissioner Susan Bonham moved to grant the motion to 

dismiss.  (CR at 9 [1/17/2020 VRC Meeting Recording at 14:38-14:56].)  The motion carried by 

a 2-1 vote.  (CR at 185 & n.4.)  On the VRC’s behalf, Commissioner Smithson then drafted and 

issued a Final Decision and Order, dated February 10, 2020, that memorialized the procedural 

history of the complaint and the conclusions the VRC reached.  (CR at 183-88.)  In relevant part, 

the Final Decision and Order found Miller’s complaint was speculative, and concluded that 

asserting “a hack may happen in the future and thus a violation of HAVA ‘is about to occur’ is not 

sufficient.”  (CR at 187.)  It also found that based on the wording of the complaint, “even if all 

facts were true,” they did not demonstrate a HAVA violation.  (CR at 187.)  This judicial review 

action is Miller’s appeal of the Final Decision and Order. 

STANDARD OF REVIEW 

On judicial review, the district court functions in an appellate capacity.  Lowe’s Home 

Ctrs., LLC v. Iowa Dep’t of Revenue, 921 N.W.2d 38, 45 (Iowa 2018).  The petitioner must 

“particularize the grounds upon which they s[eek] relief.”  Kohorst v. Iowa State Commerce 

Comm’n, 348 N.W.2d 619, 621 (Iowa 1984).  Based on Miller’s qualitative allegations in his 

Petition (Petition ¶ 15), and the citations and substantive argument set forth in his brief (Miller Br. 

at 6, 8), Miller’s challenge relies on subsections (b), (g), and (n) of Iowa Code section 17A.19(10).5  

 
5 Although Miller does not expressly cite subsection (g), his assertion in a heading of his 

brief that the VRC “violated . . . its own administrative rules” (Miller Br. at 8) likely sweeps close 
enough to section 17A.19(10)(g) to put the VRC on notice of “the exact nature of the claimed 
errors.”  Kohorst, 348 N.W.2d at 621. 
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Subsection (b) allows the Court to grant relief if the agency action was “[b]eyond the authority 

delegated to the agency by any provision of law or in violation of any provision of law.”  Iowa 

Code § 17A.19(10)(b).  Subsection (g) allows the Court to grant relief if the agency action was 

“inconsistent with a rule of the agency.”  Id. § 17A.19(10)(g).  Subsection (n) allows the Court 

to grant relief if the agency action was “[o]therwise unreasonable, arbitrary, capricious, or an abuse 

of discretion.”  Id. § 17A.19(10)(n).6   

 The Iowa Supreme Court has explained the meaning of the terms “unreasonable,” 

“arbitrary,” and “capricious” under chapter 17A:  

“Unreasonableness” is defined as action in the face of evidence as to which there is 
no room for difference of opinion among reasonable minds . . . .  An agency’s 
action is “arbitrary” or “capricious” when it is taken without regard to the law or 
facts of the case. 

Arora v. Iowa Bd. of Med. Exam’rs, 564 N.W.2d 4, 7 (Iowa 1997) (citation omitted); see also 

Churchill Truck Lines, Inc. v. Transp. Regulation Bd., 274 N.W.2d 295, 299 (Iowa 1979) (“The 

terms ‘arbitrary’ and ‘capricious,’ when applied to test the propriety of agency action[,] are 

practically synonymous . . . .”).  “An abuse of discretion is synonymous with unreasonableness.”  

Sioux City Cmty. Sch. Dist. v. Iowa Dep’t. of Educ., 659 N.W.2d 563, 566 (Iowa 2003).   

Ultimately, of course, “[t]he burden of demonstrating the required prejudice and the 

invalidity of agency action is on the party asserting invalidity.” Iowa Code § 17A.19(8)(a). 

ARGUMENT 

The Court does not afford deference to the agency on “matters that have not been vested” 

in the agency’s discretion.  Iowa Code § 17A.19(11)(b).  A state agency like the VRC is not 

 
6 Notably, Miller does not rely on subsection (c) to assert the VRC’s interpretation of law 

was incorrect.  See Iowa Code § 17A.19(10)(c).  Because Miller does not develop this argument 
in his brief, and because issues may not be reserved for a reply brief, Miller has thus waived it.  
See Midwest Auto. III, LLC v. Iowa Dep’t of Transp., 646 N.W.2d 417, 422 (Iowa 2002). 
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entitled to deference when the “case turns on the interpretation of a federal statute” such as HAVA.  

Cox v. Iowa Dep’t of Human Servs., 920 N.W.2d 545, 549 (Iowa 2018) (emphasis added); accord 

Rent-A-Ctr., Inc. v. Iowa Civil Rights Comm’n, 843 N.W.2d 727, 730 (Iowa 2014) (noting a state 

agency conceded it did not have authority to interpret federal statutes).   

But evaluating deference involves more than just asking whether an agency has interpretive 

authority for particular statutes.  This case also involves administrative rules—and an agency is 

entitled to deference when interpreting its own rules.  Frank v. Iowa Dep’t of Transp., 386 N.W.2d 

86, 88 (Iowa 1986).  Here, the rules governing HAVA complaints were promulgated by the 

secretary of state, not the VRC.  Nonetheless, the specific and narrow circumstances of this case 

illustrate that the VRC is entitled to deference to the extent its decision required it to interpret Iowa 

Administrative Code chapter 721—25. 

The legislature directed the secretary of state—not the VRC—to adopt rules establishing 

HAVA complaint procedures.  Iowa Code § 47.1(5).  That is why the HAVA complaint 

procedures appear in title 721 and not title 821 of the Iowa Administrative Code.  But the statute 

also expressly makes the VRC a substitute decisionmaker for a subset of HAVA complaints “in 

which one of the respondents is the state commissioner of elections.”  Id.; see also Jenkins v. 

Furgeson, 233 N.W. 741, 743 (Iowa 1930) (“The statute itself substitutes the mayor for the 

chairman of the board of supervisors as presiding officer . . . .”).  In other words, the VRC stands 

in the secretary of state’s shoes as a substitute decisionmaker when presiding over HAVA 

complaints.  And as a matter of administrative law, any action taken by a substitute “is as effective 

as if taken by” the presiding officer being replaced.  Iowa Code § 17A.11(6).  Accordingly, in 

this specific context, when it stands in for the secretary of state as a HAVA-complaint presiding 

officer, the VRC is entitled to deference when interpreting the secretary of state’s HAVA 
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complaint rules, just as the secretary of state would be.  Cf. Amerada Hess Pipeline Corp. v. Fed. 

Energy Regulatory Comm’n, 117 F.3d 596, 601 (D.C. Cir. 1997) (affording a federal successor 

agency “the same level of deference” in interpreting a predecessor agency’s rules, because the 

successor agency “stands in precisely the same position as the [promulgating] agency with regard 

to . . . transferred functions”). 

Indeed, Miller’s technical argument about deference conflicts with his substantive 

contentions.  If the fact that the HAVA complaint rules are in title 721 and not title 821 means the 

VRC is not entitled to deference, as Miller asserts (Miller Br. at 6), then the VRC by definition did 

not violate “its own administrative rules” (Miller Br. at 8) or a “rule of the agency,” Iowa Code 

§ 17A.19(10)(g). 

Regardless whether the Court affords the VRC any deference, however, it should affirm 

the VRC’s decision.  First, Miller lacks standing to seek judicial review because a person whose 

complaint is dismissed by the administrative agency he filed it with is not “aggrieved or adversely 

affected” within the meaning of Iowa Code section 17A.19.  Second, the fact that HAVA 

complainants may request a hearing does not prohibit all dispositive motion practice.  Finally, and 

alternatively, even if a hearing was required, the proceedings before the VRC in fact included a 

hearing on the record.  Both Miller and the secretary of state appeared before the VRC and 

presented oral arguments for approximately an hour.  (CR at 185.)  The agency record, 

considered in its entirety, demonstrates that the VRC’s decision was far from a summary 

dismissal—and in fact afforded Miller a hearing on the record within the meaning of that phrase. 

I. DISMISSING AN ADMINISTRATIVE COMPLAINT DOES NOT MAKE THE 
COMPLAINANT AGGRIEVED OR ADVERSELY AFFECTED. 

Judicial review of the VRC’s decision “may be sought,” but only “in accordance with the 

terms of Iowa Code chapter 17A.”  Iowa Admin. Code r. 721—25.35.  One of chapter 17A’s 
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limitations is that “[o]nly those persons aggrieved or adversely affected by agency action may seek 

judicial review.”  Northbrook Residents Ass’n v. Iowa State Dep’t of Health, 298 N.W.2d 330, 

331 (Iowa 1980); see also Iowa Code § 17A.19; Dickey, 943 N.W.2d at ___ (setting forth what a 

judicial review petitioner must demonstrate “to have standing to challenge an administrative 

action” under chapter 17A).  The phrase “aggrieved or adversely affected” imposes a standing 

requirement.  See Richards v. Iowa Dep’t of Revenue & Fin., 454 N.W.2d 573, 575 (Iowa 1990) 

(finding a standing requirement “evident from the language of the statute”).  It also means “a 

person may be a proper party to agency proceedings and not have standing to obtain judicial 

review.”  Id.; accord Dickey, 943 N.W.2d at ___. 

Dickey is directly on point.  In Dickey, an attorney filed a complaint with the Iowa Ethics 

and Campaign Disclosure Board—another state agency whose decisions are subject to judicial 

review under chapter 17A.  Dickey, 943 N.W.2d at ___.  After “the Board dismissed the 

complaint, the attorney petitioned for judicial review.”  Id.  The Iowa Supreme Court concluded 

the attorney—the person who filed the complaint and subsequently claimed the agency should not 

have dismissed it—was “not an ‘aggrieved or adversely affected’ party within the meaning of Iowa 

Code section 17A.19.”  Id.  Dickey plainly stands for the proposition that a person who files a 

complaint with an administrative agency is not aggrieved or adversely affected by, and therefore 

does not have standing to seek judicial review of, the agency’s dismissal of their complaint. 

Compare Dickey to this case.  Just as the attorney in Dickey filed a complaint with another 

state agency, Miller filed a complaint with the VRC.  (CR at 3, 183.)  Just like the complainant 

in Dickey, after the agency dismissed his complaint, Miller now petitions for judicial review.  But 

Dickey squarely forecloses Miller from obtaining judicial review because it establishes he is not 

aggrieved or adversely affected by the dismissal of his administrative complaint.  The purported 
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adverse effect from the VRC’s dismissal is that it cuts off Miller’s attempt to seek enforcement of 

or compliance with HAVA.  An interest in merely ensuring compliance with the law is not 

sufficient for standing.  See Dickey, 943 N.W.2d at ___; Godfrey v. State, 752 N.W.2d 413, 423-

24 (Iowa 2008); Richards, 454 N.W.2d at 575. 

Further, the record refutes Miller’s assertion that his “injury” is “far more than simply an 

‘inability to obtain information,’ as alleged in Dickey.”  (Miller Br. at 8.)  Miller’s complaint 

specifically indicated he filed it because he sought information from the secretary of state and 

either did not receive it or did not receive a satisfactory amount of it.  (CR at 3.)  In fact, Miller’s 

open records request is the first thing mentioned in his letter after the subject line.  (CR at 3.)  

And both Miller and his counsel expressly stated to the VRC that the HAVA complaint was 

Miller’s effort to obtain more information about the secretary of state’s technological preparations.  

(CR at 9 [12/30/19 VRC Meeting Recording, pt. 1, at 27:26-27:50, 28:24-29:01].)  Because the 

record demonstrates that Miller’s HAVA complaint and his petition for judicial review fall 

squarely within Dickey, his petition must be denied because he lacks standing. 

II. GRANTING A RESPONDENT’S MOTION TO DISMISS A HAVA COMPLAINT 
DOES NOT VIOLATE HAVA OR THE COROLLARY STATE 
ADMINISTRATIVE RULES. 

Filing a HAVA complaint does not automatically entitle the complainant to an evidentiary 

hearing.  The HAVA rules contemplate motion practice, including summary judgment, and also 

prioritize efficiency and prompt resolution.  Allowing presiding officers to grant motions to 

dismiss is therefore consistent with the rules.  Further, the word “shall” that appears in HAVA is 

not as rigid as Miller suggests.  Analogously, “[t]he right to trial by jury shall remain inviolate” 

under the Iowa Constitution—but granting motions to dismiss in civil cases does not deprive any 

litigant of their constitutional right to a jury trial.  Iowa Const. art. I, § 9 (emphasis added); see 

Clark v. Ins. Co., 927 N.W.2d 180, 191 (Iowa 2019) (“[T]here is no right to a jury trial on a 
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nonexistent claim.”). Likewise, in this context, allowing dispositive motion practice does not cut 

off any statutory right to a hearing.  Additionally, at least one other jurisdiction has concluded 

that HAVA complaints are subject to motion practice at the administrative level.  McGrath, 2011 

WL 5829345, at *5 (“[I]t is mistaken to interpret ‘hearing’ to prevent the [presiding officer]’s 

termination of proceedings and disposition of the case when there is no showing of cause to further 

proceed . . . .”). 

Alternatively, even if a “hearing on the record” is required, one occurred in this case.  The 

definition of “hearing” can vary and can include presentation of legal arguments without 

introduction of evidence.  The hourlong oral argument before the VRC in this case was both a 

“hearing” and “on the record” within the meaning of those terms.  And the fact it occurred means 

the VRC’s decision was far from a summary dismissal. 

Accordingly, the Court should affirm the VRC’s decision. 

A. HAVA Doesn’t Prohibit or Preclude Motions to Dismiss. 

The word “shall” is not always an unbending talisman.  For example, although chapter 

17A states any petition for judicial review “shall name the agency as respondent,” Iowa Code 

§ 17A.19(4), the Iowa Supreme Court has allowed a petition for judicial review that did not name 

the agency as respondent to move forward—indicating that “shall” is not necessarily a mechanical 

or automatic word.  Cooksey v. Cargill Meat Solutions Corp., 831 N.W.2d 94, 104 (Iowa 2013).  

Likewise, although one provision of HAVA states “there shall be a hearing on the record” at the 

complainant’s request, 52 U.S.C. § 21112(a)(2)(E), other contextual and structural factors indicate 

dispositive motion practice may still take place. 

1. The HAVA rules prioritize efficiency and expressly contemplate motions.  The 

HAVA rules expressly allow motions.  Iowa Admin. Code r. 721—25.19.  “No technical form 

for motions is required;” the motion must simply “be in writing, state the grounds for relief, and 
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state the relief sought.”  Id. r. 721—25.19(1).  The HAVA rules even contemplate summary 

judgment motions.  See id. r. 721—25.19(4)-(6).  Summary judgment, like a motion to dismiss, 

may terminate a proceeding before the ultimate hearing or trial.  See Gruener v. City of Cedar 

Falls, 189 N.W.2d 577, 580 (Iowa 1971) (noting summary judgment can “obviate the labor and 

expense of trial to expose . . . empty vessels,” meaning “pleaded claims and defenses which are 

actually without substance”).  As a general procedural device, motions to dismiss can promote 

similar goals, potentially conserving time and resources for both the litigants and the presiding 

officer.  In short, although the HAVA complaint rules only identify summary judgment motions 

by name, the secretary of state’s motion to dismiss was nonetheless consistent with the rules. 

In addition to contemplating motion practice, the HAVA rules prioritize promptness and 

efficiency.  The default posture is for complaints to be “evaluated and a decision rendered based 

upon written submissions,” because doing so will “expedite resolution of complaint proceedings.”  

Iowa Admin. Code r. 721—25.8(1).  In other words, although rule 721—25.8 accommodates 

either party’s ability to request a hearing, prompt resolution remains an important consideration.  

This consideration also underlies other compressed timelines throughout the rules.  For example, 

the director of elections must initially review each HAVA complaint “within five business days.”  

Id. r. 721—25.3(3)(b).  If the respondent files an answer and not a pre-answer motion to dismiss, 

they must do it in ten days; the rules of civil procedure generally allow twenty days to answer a 

petition.  Compare id. r. 721—25.6(1), with Iowa R. Civ. P. 1.303(1).  Informal settlements in 

the midst of the proceeding are also a possibility, see Iowa Admin. Code r. 721—25.5, and are 

even “encouraged,” see Iowa Code § 17A.10(1).  And, unless the complainant consents to a 

longer period, “[a] final determination with respect to a complaint shall be issued within 90 days” 

after the complaint is filed and served.  Iowa Admin. Code r. 721—25.1(2).  (In this case, Miller 
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consented to a longer period; he did not object to a December 2019 hearing date after serving his 

complaint in August—even though that was more than 90 days later.)  Because the HAVA rules 

encourage efficiency and prompt determinations, dispositive motion practice that might resolve 

the complaint serves a legitimate, even necessary, purpose. 

2. The Notice of Hearing did not guarantee an evidentiary hearing.  The VRC’s 

initial decision to schedule a contested case hearing (CR at 10-13) did not guarantee any hearing 

would take place.  Setting an evidentiary hearing protects the respondent by affording notice and 

an opportunity to be heard—but here, the respondent itself asserted evidentiary submissions were 

not necessary because the complaint’s facts, even taken as true, did not establish a violation.  (CR 

at 15.)  Any contention that the VRC’s initial Notice of Hearing precluded dispositive motion 

practice is similarly inconsistent with the goal of resolving complaints efficiently. 

3. Even the constitutional right to a jury trial is subject to dispositive motion practice.  

The right to jury trial “shall remain inviolate.”  Iowa Const. art. I, § 9.  But “there is no right to a 

jury trial on a nonexistent claim”—despite the word “shall.”  Clark, 927 N.W.2d at 191.  In other 

words, a district court can grant a motion to dismiss without violating a civil plaintiff’s 

constitutional rights, even if the plaintiff harbors (and pleads) a “good faith belief” (Miller Br. at 

10) that the defendant wronged them.  In turn, because even a constitutional command is still 

subject to a motion to dismiss, section 21112(a)(2)(E) of HAVA and its use of the word “shall” do 

not prevent the VRC from granting a motion to dismiss a HAVA administrative complaint either. 

4. An inflexible evidentiary hearing requirement would be unworkable.  At least one 

other court has concluded that dispositive motion practice during HAVA complaint proceedings 

is permissible notwithstanding HAVA’s language.  That decision bears some similarities to this 

case and is persuasive. 
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In McGrath, the complainant alleged the Minnesota Secretary of State “violated HAVA by 

failing to provide adequate support to county officials.”  McGrath, 2011 WL 5829345, at *1.  

Like Iowa, Minnesota law establishes a two-track system setting forth an alternate decisionmaker 

for HAVA complaints—the Office of Administrative Hearings—when the complaint involves the 

secretary of state.  See Minn. Stat. § 200.04(3)(a)-(b).  Accordingly, the Minnesota Secretary of 

State forwarded McGrath’s complaint to the Office of Administrative Hearings, then asserted the 

complaint “had failed to state a colorable claim.”  McGrath, 2011 WL 5829345, at *1.  The 

administrative law judge held a prehearing conference, at which the secretary of state “submitted 

a motion to dismiss or in the alternative for summary disposition.”  Id.  The administrative law 

judge granted summary disposition, and McGrath sought certiorari review.  Id.  He asserted, in 

part, that HAVA established a “statutory right to a hearing [that] does not permit a summary 

disposition.”  Id. at *5. 

The Minnesota Court of Appeals rejected his argument.  Id.  It concluded that interpreting 

HAVA to require an evidentiary hearing in every case “would produce absurd consequences,” and 

thus McGrath was “mistaken to interpret ‘hearing’ to prevent the ALJ’s termination of proceedings 

and disposition of the case” before an evidentiary hearing.  Id.  It further noted “[t]he definition 

of hearing does not pr[e]scribe any particular length or process,” and that “summary disposition is 

an established method observed in all [administrative] cases.”  Id.   

The VRC’s decision in this case is consistent with McGrath.  The VRC held a meeting 

and issued a notice of hearing, after which the secretary of state submitted a motion to dismiss.  

See id. at *1.  (CR at 10-26, 183-84.)  Miller contended before the VRC, and continues to contend 

now, that HAVA “does not permit a summary disposition.”  Id. at *5.  (CR at 173-74.)  But, as 

McGrath correctly found, motion practice is a common occurrence in administrative proceedings, 
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and the definition of hearing does not necessarily require any specific length or features.  See id. 

at *5. 

And the McGrath court’s holding makes sense.  “An expressed goal of the Iowa 

Administrative Procedure Act has been to allow for differing needs in agency adjudications.”  

Messamaker v. Iowa Dep’t of Human Servs., 545 N.W.2d 566, 568 (Iowa 1996).  Rigidly 

requiring an evidentiary hearing for all HAVA complaints, no matter what, would severely hamper 

that agency flexibility.  Worse yet, although the VRC understood why Miller filed this complaint 

(CR at 187), a rigid approach to hearings in the manner Miller now suggests would unfortunately 

enable future gamesmanship by much less genuine complainants.  It would mean even a 

complainant who filed a wholly frivolous complaint must receive an evidentiary hearing upon 

request—no ifs, ands, or buts, and no available motion practice to weed out the frivolity. 

Moreover, with respect to hearings, there is “a distinction between cases in which 

government is seeking to take action against the citizen [and] those in which it is simply denying 

a citizen’s request.”  Henry J. Friendly, “Some Kind of Hearing,” 123 U. Pa. L. Rev. 1267, 1295 

(1975) [hereinafter Friendly].  A hearing is often crucial for respondents before administrative 

agencies or tribunals, because it is their benefit or livelihood on the line when the government 

takes affirmative enforcement or disciplinary action.  See Iowa Code § 17A.18(3) (prohibiting 

licensing agencies from taking action against a license without affording the licensee notice and 

an opportunity to be heard).  That is why the VRC originally scheduled a “contested case hearing” 

(CR at 10, 12), which involves an opportunity for evidentiary submissions; it couldn’t determine 

“the legal rights, duties or privileges of a party”—the secretary of state—without doing so.  Id. 

§ 17A.2(5) (defining “contested case”). 
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This case, however, fits into the other category of merely denying a citizen’s request.  

With respect to a need for robust hearings, “the atmosphere is quite different” in this category.  

Friendly, 123 U. Pa. L. Rev. at 1304.  While an evidentiary hearing may be necessary before 

taking action against the respondent as a matter of due process, merely turning away the 

complainant’s request to take action against the respondent does not carry the same potential 

constitutional consequences. 

Ultimately, the word “shall” must be both viewed and read in context—and the word is not 

quite as unflinching as Miller suggests.  See UnityPoint Health Cedar Rapids v. Iowa Dep’t of 

Pub. Health, No. 17-1317, 2019 WL 141006, at *4-6 (Iowa Ct. App. Jan. 9, 2019) (concluding a 

rule that stated proposed cardiovascular surgical programs should meet a minimum service level, 

“or no approval shall be granted,” nonetheless allowed a state agency to approve a proposed 

program that fell beneath the service level).  Accordingly, the Court should affirm the VRC’s 

decision because the word “shall” is still subject to dispositive motion practice. 

B. Alternatively, the VRC Proceedings Included a Hearing on the Record. 

“The term ‘hearing’ in its legal context undoubtedly has a host of meanings.”  United 

States v. Fla. E. Coast Ry. Co., 410 U.S. 224, 239, 93 S. Ct. 810, 818 (1973).  A hearing can range 

“from a full trial-type inquiry to oral presentation of legal arguments without the right to produce 

evidence.”  Ida Cty. Courier, 316 N.W.2d at 848.  Additionally, as one court specifically 

addressing a HAVA complaint explained, “[t]he definition of hearing does not pr[e]scribe any 

particular length or process.”  McGrath, 2011 WL 5829345, at *5.  In other words, a “hearing” 

to which an administrative participant is entitled does not invariably have to be an evidentiary 

hearing.  Accordingly, even if the Court concludes HAVA required the VRC to afford Miller a 

hearing on the record, the proceedings in this case actually included one because they allowed 

Miller to address the VRC and give oral presentation of legal arguments. 
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1. The December 30 VRC meeting was a “hearing.”  “[W]ith the . . . number and 

types of hearings required in all areas in which the government and the individual interact, common 

sense dictates that we must do with less than full trial-type hearings” in some instances.  Friendly, 

123 U. Pa. L. Rev. at 1268.  A hearing includes any oral presentation before a tribunal—and in 

some instances even written submissions can constitute a hearing.  See id. at 1270 (“Although the 

term ‘hearing’ has an oral connotation, I see no reason why in some circumstances a ‘hearing’ may 

not be had on written materials only.”); see also Ida Cty. Courier, 316 N.W.2d at 849 (citing with 

approval an administrative law treatise defining “hearing” as “any oral proceeding before a 

tribunal”).  Even more than thirty-five years ago, it was “generally agreed that not every hearing 

is necessarily one which entitles the parties to present evidence.”  Ida Cty. Courier, 316 N.W.2d 

at 849. 

Although the December 30 VRC Meeting did not involve formal presentation of evidence, 

it was nonetheless a hearing.  Both Miller and his counsel argued at length to the VRC.  The VRC 

even afforded Miller more time (twenty minutes) than the Iowa Supreme Court generally affords 

advocates appearing before it (fifteen).  The commissioners asked questions of all presenters 

(Miller, Miller’s counsel, and the secretary of state’s counsel), thereby allowing them to hone their 

arguments and focus on what the VRC deemed important.  Considered in its totality, the 

December 30 meeting was an oral presentation before a tribunal, involving both sides making 

arguments—enough to constitute a hearing, and far more deliberative than “summary.”  (Miller 

Br. at 10.) 

It was not required to be anything more.  Under the HAVA rules, even if the VRC finds a 

HAVA violation occurred, is occurring, or will occur, an “appropriate remedy” is something 

“designed to ensure compliance” with HAVA by the respondent.  Iowa Admin. Code r. 721—
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25.9(2).  That could include an order “directing the respondent to take specified action or 

prohibiting the respondent from taking specified action.”  Id.  Further, an appropriate remedy 

expressly excludes “monetary damages or attorney’s fees” payable to the complainant.  Id.  In 

this case, although Miller might be an incidental beneficiary of some of the remedies he 

proposed—like new features in the statewide voter database or increased frequency of county 

audits (CR at 37)—no VRC decision, order, or remedy would establish Miller’s own legal rights, 

duties, or privileges.  See Iowa Code § 17A.2(5).  This means that as applied to Miller, any 

hearing that occurred was not required to be an evidentiary hearing. 

Ida County Courier does not compel a different result.  Although that case concluded a 

person subject to an antitrust investigation was entitled to an evidentiary hearing, see Ida Cty. 

Courier, 316 N.W.2d at 851, the posture of the party seeking the hearing is distinguishable.  In 

Ida County Courier, the hearing was necessary to allow a person subject to an affirmative 

government enforcement action the opportunity to rebut it.  See id. (“We are convinced the 

legislature intended a party [subject to an antitrust investigation] to have the right to produce 

evidence . . . to show the investigation should not proceed.” (emphasis added)).  By contrast, any 

hearing necessary for Miller came in the quite different context of making a request for 

enforcement rather than defending against enforcement.  In that context, less than a full trial-type 

hearing is sufficient. 

The HAVA rules’ language provides a further illustration.  Rule 721—25.8(1) establishes 

the general preference for resolving HAVA complaints “based upon written submissions unless 

the complainant or respondent requests a hearing on the record or the presiding officer determines 

that an evidentiary hearing will assist in resolution of outstanding factual disputes.”  Iowa Admin. 

Code r. 721—25.8(1) (emphasis added).  The fact that the rule uses both “hearing on the record” 
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and “evidentiary hearing” means the two phrases do not simply refer to the same thing.  Cf. State 

v. Stoneking, 379 N.W.2d 352, 356 (Iowa 1985) (concluding “administer” and “provide” were not 

synonyms when both appeared in the same statute, and further concluding “the legislature intended 

to reinforce that difference by inserting both words”); Secor v. Siver, 161 N.W. 769, 773 (Iowa 

1917) (“It would be going too far to say that the word ‘transaction’ will in no case include or 

embody the meaning of communication or conversation; but that in general they are not equivalent 

terms is quite evident.  Had the Legislature so regarded them, both words would not have been 

used.”).  In other words, by using both phrases, the rules confirm that a hearing can be, but is not 

always, an evidentiary hearing.  An evidentiary hearing is always a hearing, but the converse is 

not necessarily true.  See Des Moines Area Reg’l Transit Auth. v. Young, 867 N.W.2d 839, 848 

(Iowa 2015) (Hecht, J., dissenting) (“Every square is a rectangle, but not every rectangle is a 

square.”). 

Because a hearing is not necessarily an evidentiary hearing, and because the December 30 

VRC meeting involved an oral presentation before the VRC, a hearing occurred within the 

meaning of both HAVA and the corollary administrative rules. 

2. The December 30 VRC meeting was “on the record.”  In the criminal context, the 

Iowa Supreme Court has found it “evident [that] the meaning of ‘on the record’ and ‘upon the 

record’ vary.”  State v. Jones, 817 N.W.2d 11, 15 (Iowa 2012).  The phrase can even carry a 

different meaning depending on the rule it appears in.  See id. at 17; see also id. at 24 (Mansfield, 

J., dissenting) (“Our cases and plain logic dictate that ‘on the record’ does not mean the same thing 

in all . . . contexts.”).  But on a basic level, it simply means “not off the record:” 

Typically, when we think of court actions that are “on the record,” we have 
in mind events that become part of the official court record.  This is to be 
contrasted with matters that are “off the record.”  In this sense, something can 
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become part of the official record whether it is a writing or whether it is said aloud 
before a court reporter . . . . 

Id. at 25-26 (Mansfield, J., dissenting) (citations omitted).  In other words, something occurring 

on the record simply means those events or proceedings are recorded and preserved for later 

review.  A determination “on the record” does not necessarily mean or require that “a formal 

adjudication process” must take place.  Messamaker, 545 N.W.2d at 567-68. 

 Nonetheless, the VRC did utilize a formal adjudication process in this case, both by 

accepting written filings and by offering both parties an opportunity to address the VRC.  The 

process also enabled later review because the audio recordings of VRC meetings, and all filings 

submitted by both Miller and the secretary of state, are now before this Court.  Accordingly, the 

VRC proceedings were “on the record” within the meaning of both HAVA and Iowa law.  

Because they were, and because they also involved a “hearing” within the meaning of that word, 

the VRC afforded Miller any hearing to which he was entitled, and its decision should be affirmed. 

 Indeed, everything that happened before the VRC was more than Miller was entitled to 

receive given the complaint he filed.  HAVA requires all complaints filed in any state’s 

administrative process to be in writing, notarized, and signed and sworn by the complainant.  See 

52 U.S.C. § 21112(a)(2)(C).  Miller’s complaint was in writing and signed, but not notarized or 

sworn.  (CR at 3-6.)  Therefore, the director of elections could have rejected the complaint 

outright.  Iowa Admin. Code r. 721—25.3(3)(a)(1).  However, she instead punted the complaint 

to the VRC “to avoid the appearance of a conflict” (CR at 7)—even in the preliminary ministerial 

evaluation.  The director of elections’ decision to avoid any appearance of conflict was 

understandable, but also highlights a potential gap in the initial review provision that—unlike the 

selection of a presiding officer—does not provide for an alternate screener when the complaint 

names the secretary of state.  This gap worked out favorably to Miller in this instance, because it 
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meant his complaint moved forward—but it also means any failure to hold a “hearing” was 

harmless given the facial jurisdictional deficiencies in his complaint.  In other words, Miller not 

only got a hearing—he got more of a hearing than he was entitled to receive. 

3. The VRC’s decision after the hearing applied the correct legal standard.  “A 

motion to dismiss admits the well-pleaded facts in the petition, but not the [legal] conclusions.”  

Kingsway Cathedral v. Iowa Dep’t of Transp., 711 N.W.2d 6, 8 (Iowa 2006).  The VRC’s 

decision fit the Kingsway rubric.  It concluded Miller’s complaint did not allege a violation “even 

if all facts were true.”  (CR at 187.)  It also based its decision “on the language of the laws 

involved and the wording of the Complaint.”  (CR at 187.)  One such law, set forth within 

HAVA, is that “specific choices on the methods of complying with [HAVA] shall be left to the 

discretion of the State.”  52 U.S.C. § 21085.  Even accepting that the State is more than the 

secretary of state (CR at 9 [12/30/19 VRC Meeting Recording at 25:01-25:48]), the VRC itself 

could also, in its expertise, determine the facts as Miller pled them nonetheless demonstrated that 

security measures were and are adequate.  For example, it could conclude Miller’s statement that 

“current security measure are adequate for iVoters users who follow the law and rules” (CR at 37) 

conceded the complaint did not allege facts establishing a violation.   

Additionally, Miller’s assertion that his good faith belief a violation occurred was enough 

to survive a motion to dismiss (Miller Br. at 10) is incorrect as a matter of law.  Whether a 

violation occurred is a legal conclusion.  Legal conclusions are not entitled to any presumption of 

truth on a motion to dismiss.  See Kingsway, 711 N.W.2d at 8; see also Shumate v. Drake Univ., 

846 N.W.2d 503, 507 (Iowa 2014) (“[W]e accept as true the petition’s well-pleaded factual 

allegations, but not its legal conclusions.”); Hagenson v. United Tel. Co., 164 N.W.2d 853, 855 

(Iowa 1969) (“While a motion to dismiss admits the truth of all well pleaded, issuable and relevant 
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facts, it does not admit mere conclusions of . . . law not supported by allegations of ultimate 

facts.”).  Miller’s argument about the motion-to-dismiss standard is therefore fundamentally 

flawed.  Miller’s good faith belief that a violation occurred, as opposed to his good faith belief of 

the facts underlying his belief that a violation occurred, was not entitled to any presumption of 

truth, and the VRC was not bound to accept that belief as true or resolve any doubt about it in his 

favor.  See Shumate, 846 N.W.2d at 507; Hagenson, 164 N.W.2d at 855 (“[A] pleader must allege 

ultimate facts.  He cannot plead legal conclusions alone.”).  No error appears. 

The VRC’s inclusion of a “Findings of Fact” section (CR at 186) is not grounds for reversal 

either.  First, every agency decision “shall include findings of fact and conclusions of law, 

separately stated.”  Iowa Code § 17A.16(1).  The specific HAVA complaint rules impose an 

identical obligation.  Iowa Admin. Code r. 721—25.9(1).  It cannot be reversible error for a 

written decision to contain findings it is required by law to contain.  Second, the only factual 

findings the VRC made were by taking judicial notice.  (CR at 186.)  For example, the VRC took 

judicial notice that Miller is the Linn County Auditor—a wholly uncontroversial finding.  (CR at 

186.)  When evaluating a motion to dismiss, it is permissible to take into account judicially 

noticeable facts.  See, e.g., Young v. HealthPort Techs., Inc., 877 N.W.2d 124, 127 & n.1 (Iowa 

2016); Turner v. Iowa State Bank & Trust Co., 743 N.W.2d 1, 3 (Iowa 2007); Southard v. Visa 

U.S.A. Inc., 734 N.W.2d 192, 194 (Iowa 2007); Leuchtenmacher v. Farm Bureau Mut. Ins. Co., 

460 N.W.2d 858, 861 (Iowa 1990). 

Regardless, even if the VRC applied an incorrect legal standard, the remedy is not 

automatically ordering an evidentiary hearing.  Rather, reversing on the ground that the VRC 

applied an incorrect legal standard would merely result in, at most, remand to the VRC for it to 

reconsider the motion to dismiss while applying the correct standard.  See, e.g., Bd. of Supervisors 
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v. Iowa Civil Rights Comm’n, 584 N.W.2d 252, 258 (Iowa 1998) (“When this court concludes that 

the agency has misapplied the law, it should direct the district court to reverse the agency’s order 

and remand the case to the agency for further consideration in accordance with the provisions of 

our decision.”); Gaffney v. Dep’t of Emp’t Servs., 540 N.W.2d 430, 435 (Iowa 1995) (concluding 

a legal error “requires us to remand the case to the agency for a new ruling, on the record already 

made, applying the correct legal standard.”); Office of Consumer Advocate v. Iowa State 

Commerce Comm’n, 432 N.W.2d 148, 156 (Iowa 1988) (“On judicial review of administrative 

action, a court has no original authority to declare parties’ rights; it should remand for findings if 

an agency’s ruling does not disclose a sound . . . legal basis for its decision.”). 

CONCLUSION 

 Miller (1) lacks standing to seek judicial review; (2) has no unqualified right to a hearing, 

even under HAVA; and (3) alternatively, actually received a hearing on the record in the course 

of litigating the secretary of state’s motion to dismiss.  This Court should affirm. 

     Respectfully submitted, 

THOMAS J. MILLER 
IOWA ATTORNEY GENERAL 

 
 /s/ David M. Ranscht    
DAVID M. RANSCHT 
Assistant Attorney General 
Hoover Building, 2nd Floor 
1305 E. Walnut 
Des Moines, Iowa 50319 
Ph:  (515) 281-7175 
Email: david.ranscht@ag.iowa.gov 
ATTORNEYS FOR RESPONDENT VRC 
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